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RECENT IMPORTANT DECISIONS 



Bankruptcy- — Concealment of Property — Bankruptcy Schedules In- 
admissible Against Bankrupt on Trial for Concealing Property. — One, 
J., an involuntary bankrupt, was indicted and convicted for concealing from 
his trustee in bankruptcy property belonging to his estate. In the trial 
court the government offered in evidence the schedule of assets and liabil- 
ities that J. filed with his trustee. This was admitted. J. excepted to the 
ruling of the court on the ground that the schedule was a pleading and 
therefore inadmissible under U. S. Comp. Stat. 1901, p. 661 : "No pleading 
of a party * * * obtained from a party or witness by means of a 
judicial proceeding in this or any foreign country shall be given in evidence, 
or in any manner used against him or his property or estate, in any court 
of the United States in any criminal proceeding," etc. Held, there was 
error in admitting the schedule in evidence, for such schedule, being 
required by law and being a regular step in the written proceedings pre- 
liminary to proof of facts, is a pleading within the statute. Johnson v. United 
States (1908), — C. C. A. 1st Cir. — , 163 Fed. 30. 

In this case the court declares that there is a distinction between a 
schedule filed in an involuntary proceeding as in the case at bar, and a peti- 
tion in a voluntary proceeding, but does not attempt to distinguish them. 
According to the court, the offense contemplated by § 29b, of the Bankruptcy 
Act of July 1, 1898, is the continued concealment of property from the 
trustee during the whole course of the bankruptcy proceedings and beyond 
— not a misrepresentation at a given time and place. This theory is seem- 
ingly in conflict with the previous cases of United States v. Clark, 1 Low. 
402, Fed. Cases 14, 806, and United States v. Smith, Fed. Cases 16, 339. The 
crime of fraudulently omitting property or effects from a bankrupt's 
schedule is complete when the false schedule is filed. United States v. 
Clark. In order to obtain a conviction of the bankrupt for concealing 
assets from the assignee it is not necessary to prove that a demand was 
made of the bankrupt on the part of the assignee. United States v. Smith, 
supra. 

Bankruptcy — Jurisdiction — Recovering Excessive Counsel Fees. — One 
W., in contemplation of filing a petition in bankruptcy, paid to a law firm in 
Hot Springs, Arkansas, money and certificates of deposit amounting to $9,795 
for legal services thereafter to be rendered. W. was adjudged a bankrupt in 
Colorado, and his trustee, within four months of the date of the transaction, 
filed a petition asking the referee to re-examine the transaction, on the 
grounds that it was unreasonable. Service was made by publication. At the 
re-examination $800 was adjudged to be a reasonable fee, and it was ordered 
that the trustee bring suit to recover the excess. In an action in the United 
States District Court the defense was made (1) that the members of the 
firm were citizens of Arkansas and had not submitted to the jurisdiction of 
the court ; (2) that transactions wholly within the State of Arkansas were 
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the subject matter of the proceedings. Held, the excess could not be recov- 
ered, as tne trial court was without jurisdiction as to the law firm in the 
transaction in question, and as no provision had been made for the enforce- 
ment of the provisions of § 6od of the Bankruptcy act of 1898, in another bank- 
ruptcy court where a judgment rendered could be executed. Re James B. 
Wood and Jetho P. Henderson, Petitioners (1908), 28 Sup. Ct. 621. 

This appears to be the first time that this question has come before the 
courts for adjudication. §6od provides: "If a debtor shall directly or 
indirectly, in contemplation of the filing of a petition by or against him, 
pay money or transfer property to an attorney and counselor at law, * * * 
for services to be rendered, the transaction shall be re-examined by the court 
on petition of the trustee or any creditor, and shall only be held valid to 
the extent of a reasonable amount, and the excess may be recovered by 
the trustee for the benefit of the state." 30 Stat, at L. 544, 562, Chap. 541, 
U. S. Compiled Stat. 1901, pp. 3418, 3446. § 23b of the same act pro- 
vides "That suits by the trustee shall only be brought or prosecuted in the 
courts where the bankrupt whose estate is being administered by such trustee 
might have brought or prosecuted them if proceedings in bankruptcy had not 
been instituted, unless by the consent of the proposed defendants." The 
court ruled that as no special process had been provided for by § 6od, the 
defendants being citizens of another state, and as no other court of bank- 
ruptcy had jurisdiction to re-examine, the trial court could pronounce no 
judgment which could be executed. The minority opinion, supported by 
three justices, held that the general jurisdiction over bankruptcy proceedings 
vested in a court in which they were commenced by § 2 of the Bankruptcy 
Act of March 2, 1867, as amended in 1874, 18 Stat. 178, § 2, was in perfect 
harmony with the design and scope of the act of 1898, and therefore in 
such a case as the case at bar proceedings ancillary to and in aid of the 
proceedings in bankruptcy may be brought where the principal court cannot 
exercise jurisdiction. The general jurisdiction conferred on the bankruptcy 
court implies the use of ancillary proceedings to recover the assets of the 
bankrupt. Lothrop v. Drake, 91 U. S. 516. Money or services paid an 
attorney in contemplation of bankruptcy for services to be rendered there- 
after is not an unlawful preference under the bankruptcy act. Purth v. Stahl, 
205 Pa. St. 439; Swartz v. Prank, 183 Mo. 439. The state courts have no juris- 
diction to review the amount of money paid an attorney in contemplation of 
bankruptcy for services to be rendered. Swartz v. Frank, supra. Mr. Justice 
Day, in delivering the majority opinion in the case at bar, says: "§6od is 
sui generis, and does not contemplate the bringing of plenary suits or the 
recovery of preferential transfers in another jurisdiction." Following this 
doctrine it would seem that § 6od offers a loophole for a great deal of fraud- 
ulent practice. If the court, after determining the reasonableness of the 
attorney's fee, is unable to collect the excess if the attorney resides without 
the jurisdiction of the court, and if neither a state court nor another court 
of bankruptcy has jurisdiction to review, collusion between a bankrupt and 
a corrupt foreign attorney may destroy the efficiency of the Bankrupt Act. 



